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LEGAL & FACTUAL ARGUMENTS

1. THE VERDICT IS CONTRARY TO THE EVIDENCE.

a. The evidence presented supporting intent to distribute

jthamphetamine was insufficient as a matter of law.

i. The evidence supporting the intent to distribute

methamphetamine count was distant spatially and temporally from the

methamphetamine. The baggies and scales were located inside the

residence on May 23, 2004, the date the home was thoroughly searched

inside and out—thus excluding the presence of any contraband on that

date. The methamphetamine was located outside the residence inside a

box inside a garbage can 19 days later on June 11, 2004. Therefore, the

baggies and scales constituted legally insufficient evidence of

possession with intent.

ii. The baggies and scales located inside the residence were not

only spatially and temporally separated from the methamphetamine, but

the uncontroverted evidence was that those baggies and scales were the

_*,, ~-F nv>/,+i,^ ,->,-v,-n^t-> n-ryA TiTafa nefarl -fr\r In-wfnl rviTrnnsfis- not TOT



b. The trial court erred in denying the Defendant's Motion to Suppress

:methamphetamine, as argued further infra, and therefore the evidence was

properly admitted into evidence. Without the methamphetamine, there is no

dence to support the verdict as to that count.

2. THE VERDICT IS STRONGLY AGAINST THE WEIGHT OF

THE EVIDENCE.

a. As argued supra, after the Court excludes the improper evidence

lethamphetamine, marijuana, and the ATV), the remaining evidence is

sufficient to convict Defendant beyond a reasonable doubt.

b. The evidence is insufficient to overcome the Defendant's mere

esence defense because the methamphetamine was located by law

iforcement inside a closed container, inside a closed garbage can, outside the

efendant's residence. Further, the incriminating nature of the

ethamphetamine was not readily apparent because it could not be seen

ithout opening the garbage can and a box wherein same was located. Lastly,

ere was no evidence that the Defendant had looked inside the garbage can or

need same in said can. Therefore, the evidence is insufficient to overcome



(p Because the Defendant has a valid mere presence defense, it

was an error of law to fail to give the mere presence charge as further

argued infra.

c. The State's evidence was insufficient to overcome the Defendant's

aal access defense because the methamphetamine was located in a garbage

i outside the Defendant's residence while at least 2 other persons were

;ated on the premises, one of which had unrestricted access to the garbage

1 after law enforcement officers arrived but before the search was

iducted.

d. The methamphetamine and marijuana were never properly

roduced into evidence by the State, and therefore trie jury had insufficient

^dence upon which to base its verdict.

e. The ATV was never specifically and properly identified as stolen

>perty in the trial of the case. The VIN number was never identified on the

;ord, and the owner only identified that the ATV had similar characteristics

his stolen ATV. The actual ATV was never shown to the witness nor the

v This evidence is insufficient to Drove the ownership of the property



J. ERRORS OF LAW PREVENTED THE DEFENDANT FROM

OBTAINING A FAIR TRIAL, AND IT IS JUST AND PROPER

FOR THE DEFENDANT TO BE RETRIED ON THE

CHARGES LISTED ABOVE.

a. The trial court erred when it denied the Defendant's Motion to

ppress evidence, based upon several grounds.

i. According to the evidence as the hearing on the Motion to

Suppress and at the trial of the case, there were actually 6

Constitutionally-identifiable searches. The Defendant only contested

three of those searches, and it was stipulated at the Motion to Suppress

hearing that should the Couru^rantJ^

2867, thenjhexemaining warrants ano^yidenoejyo^

the doctrine of the fruit of the poisonous tree.

ii. The Defendant does not contest the first consent search of the

home on May 23, 2004 (1st search), the search of the phone records (3rd

search), and the search of Defendant's blood (6th search), however

rvfpnrl«nt Hne<? contest the remaining searches, listed below, for the



1. The warrant search of the home conducted on June 2,

2004 made pursuant to Magistrate Court Number 2867 (where the

ATV and marijuana were located and provided the basis for the

arrest warrant that was executed on June 11, 2004).

—•} 2. The warrantless search of the home on June 11, 2004

(where the marijuana smell was located and provided the basis for

the next warrant).

^.(^i The search: was unlawful although incident to a

lawful arrest. Defendant was not inside the home at the

time of the arrest. Defendant did not consent to the

officer's entering the home after the arrest. The officers

conducted an illegal "free air search" while unlawfully in

Defendant's home. There is no evidence that the marijuana

smell was detected—or was detectable—outside the home.

3. The warrant search of the home and curtilage conducted

on June 11, 2004 made pursuant to Magistrate Court Number

9S8A Hp-orlincr tr\ thp> Inratinn of the rri etha mnhet.arnin e in the



iii. The State failed to present crucial evidence at the Motion to

Suppress Hearing. The record does not contain evidence that a key

contested warrant issued on June 11, 2004 in Cherokee County

Magistrate Court Number 2880 was ever introduced into evidence at the

hearing on the Motion to Suppress. The official transcript containing all

the exhibits tendered does not containjhis _key warrant. Without a

certified copy of the warrant being introduced into evidence, the State

has failed to meet its burden at the motion hearing. The State, therefore,

lost the presumption of validity and the search was then veiled with a

presumption of invalidity, and therefore, the Defendant's Motion to

Suppress_should have been granted

iv. The issuing magistrate was not "neutral and detached."

Defendant—and the warrant—was from the magistrate judge's home

town, and the magistrate judge adniiflMJhajJa&jiid not "neecL people ^

like this around Ball Ground." Because the^magistrate was noJLneutral

and detached, the warrant wajjnvahxL

nruo, ;.K,-p.™-r>~.o-H*/™ nroomtpH tn tVip> mscn<;trflte was stale because



vi. probative value. Without time references on the face of the

affidavit, the magistrate was without the ability to properly ascertain

whether it was more probable than not that the information sought was

where the officer suspected it to be. As a result the warrant was

insufficient and the evidence obtained therefore should have been

suppressed.

vii. Some critical information was intentionally omitted from the

warrant affidavit, making the provided information misleading and

incomplete. Specifically, the Cherokee County Sheriffs Investigator

knew that the Defendant's home was completely and thoroughly

searched inside and out on May 23, 2004. Any and all evidence present

at that time had been collected already. Failure to make this clear to the

issuing magistrate constituted a critical and misleading omission, as that

information would bear on the issue of whether it was probable that

additional evidence was still likely to be present. As a result, the

warrant was erroneously issued, and the evidence obtained from that

Qparc.h should have been surmressed.



ix. confidential informant. However, there was no evidence of the

confidential" informant's veracity and reliability on the face of the

warrant, and therefore, the information allegedly obtained from the

confidential informant lacked any probative value. Without that

information, the warrant lacked probable cause, and therefore any

evidence obtained from that search should be suppressed.

x. Some of the information presented to the magistrate by the

officer was misleading and should not have been considered by the

magistrate as part of the probable cause determination.

1. There was no evidence provided to any officer that 4

shots were fired at the scene, just 3. The officer either made an

error repeatedly or made that evidence up.

2. There was no evidence of a second gun at the scene. A

second gun, or evidence thereof, was not located in the initial

search. No evidence was admitted at the hearing on the Motion to

Suppress to substantiate the officer's assertion that the bullets

W^terl were of ?. different calibers. The Cherokee County



3. and no ballistics expert testified at the hearing on the

Motion to Suppress. In addition thereto, there was no search

attempted for a second gun at the scene even after the warrant was

issued. As of the June 2, 2004 search, the investigation

transformed from determining who shot the Defendant during a

home invasion, to a drug/stolen property case where the shooting

victim is the target of the investigation. The assertions in the

warrant regarding the need to search the Defendant's home to

determine who shot him are a mere pretext to obtain access to the

Defendant's property to collect evidence against him.

Intentionally misleading a magistrate by hiding the real purpose

for a search should not be permitted under any exaggeration of the

reasonable officer test. See Wren v. U.S., 517 U.S. 806 (1996)

4. The officers never attempted to locate.any bullet, shell

casing, or firearm in his search of the home after May 23, 2004,

and therefore, the allegations made in the warrant to search the

ircx-ro. r-ru-m-il^t^K/ rvr*»t<=vhi«1 snH should he strir.lcen hv this>/-M"V>,a \1!



5. The officer's own affidavits are inconsistent and call

each into question. On June 1, 2004, as part of the affidavit for

Warrant 2867, the officer averred under oath that he had

ascertained the person responsible for shooting the Defendant.

However in the affidavit for Warrant 2880, the same officer

averred under oath on June 11. 2004 that Warrant 2867 was

needed to determine the person responsible for shooting the

Defendant. Either the officer knew the identity of the shooter on

June 1, 2004 or he didn't. However, you can't tell which from his

inconsistent affidavits. This critical contradiction is evidence of

the underlying pretext of the officer's intent.

xi. The officer failed to state the basis for his conclusory

statements about the incriminating nature of otherwise lawful evidence

in the affidavit, thus robbing those conclusory allegations of probative

value in the probable cause determination. Information that is

obtainable by the public at large, or lawful activity that can be clearly

seen from miblic roadwaVs. cannot constitute probable cause for a



1. Criminal history alone is insignificant to the search

warrant applications because the home was just thoroughly

searched on May 23, 2004.

2. The officer failed to state the basis for his conclusion

that the bullet removed from the Defendant was a different caliber

from the other bullets recovered. Since no other evidence was

ever submitted to the court on this matter, this Court can conclude

that this statement was false.

3. The officer failed to state in his affidavit his specific

training and experience to support the allegations that the item

seen were "commonly used" in the drug trade, or that the ATV or

tools or other items observed by the officer were those

"commonly" traded for drugs. The Defendant asserts that this

officer would likely aver that every type item under the Sun is of

the type "commonly" used in the drug trade or could be traded for

drugs as is most convenient for obtaining a search warrant. These

items are no more evidence in support of a search warrant than air



4. The officer failed to state in his affidavit what was

incrimination about the presence of a "four wheeler type vehicle"

on the property.

5. The officer failed to state in his affidavit what was

incriminating about tools appearing inside a "shed."

6. Finally, since the officer was investigation a home

invasion, and thus would have expertise in violent crime, he

would need additional bolstering in his affidavit of his skills and

specialized knowledge in the area of drug enforcement. That

information was omitted from the affidavit.

xii. The warrant was improperly and ineffectively supported at the

hearing on the Motion to Suppress by illegal hearsay evidence. With or

without contemporaneous objection, hearsay evidence is illegal and a

ruling on the Motion to Suppress cannot arise therefrom.

xiii. After removing the information that was stale, misleading,

completely lacking in support, or not based upon probative evidence, the

information presented to the magistrate fails to show probable cause for



froj The evidence of the similar transaction (Dawson County charge) was

j properly admitted into evidence.

i. The allegedly similar transaction was, in fact, not similar

enough to constitute properly admissible evidence and as a result only

impugned the Defendant's character and did not provide evidence for

any appropriate purpose.

ii. The court admitted the similar transaction evidence upon the

proffer of the prosecutor alone over objection of the Defendant, and that

proffer constituted no more than hearsay, and was therefore not

probative. Thus, at the time the Court ruled the evidence admissible,

there was no evidence before the Court to support such ruling,

c. The trial was tainted by improperly admitted evidence that was only

:ful for improperly impeaching the Defendant's character and not for any

rful purpose.

i. The prosecution was allowed to introduce evidence of the

shooting in the matter over the sustained objection of the Defendant that

the matter was irrelevant.



This evidence was improperly admitted because its prejudicial value

outweighed its probative value.

iii. If the marijuana evidence was properly admitted, the Court

should have charged the jury that the marijuana was not part of the

criminal charge and should not be considered as part of the evidence

related to the possession of methamphetamine with intent to distribute.

iv. The similar transactions were not admitted for a proper

purpose. None of the issues arose during the trial for the admission of

similar transactions for a permissible reason for admission.

<£) The Court failed to charge the jury on the defense of "mere presence"

spite the applicability of that defense to the facts and circumstances of the

se. See additional argument, supra.




